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LEGAL MEMORANDUM IN SUPPORT OF respondent’s Application to Adjust His Status based on His Approved I-140
Respondent herein briefs the law in support of his contentions that this Court may adjust his status to a lawful permanent resident based on his approved and current I-140 and willing sponsor.  This Court may adjust Respondent’s status to a lawful permanent resident where (1) Respondent was not willfully out of status, thus, it was no fault of his and due to a USCIS technicality, (a) that any purported time out of status was due to the errors of the USCIS in its own capacity, (b) that the labor agent misrepresented Respondent and provided ineffective assistance of counsel; (2) that Respondent never abandoned any Form I-129s seeking to extend his status, (3) that Respondent was eligible to adjust his status when his I-140 was approved and has continuously and at all times had an anxious sponsor willing to sponsor Respondent.

II. Statement of Facts
A. Procedural History

1. On or about
 May 7, 2009, Respondent had a master calendar hearing at which time Counsel addressed the charges. To Factual Allegations 1 and 2, that Respondent is not a citizen or national of the United States and that Respondent is a native and citizen of the Philippines, Respondent admitted. (See Ex. 1.) To Factual Allegation 3, Respondent admitted that he was admitted after inspection to the United States on or about September 02, 2002, with an H-2[B] nonimmigrant visa which originally gave authorization to remain up through November 10, 2002. (See Ex. 1.)  

2. To Factual Allegation 4, Respondent denied that he remained in the United States beyond November 10, 2002, without authorization. (See Ex. 1.)  

3. To Charge 1, (the sole charge against Respondent), Respondent denied that he had remained in the United State in violation of INA § 237(a)(1)(B), that is, for a time longer than permitted as a nonimmigrant admitted under INA § 101(a)(15).  (See Ex. 1.)  

B. Chronology of Relevant Facts 

i) Introductory Facts regarding [Labor Agent] XX’s Representation of [Employer] and Respondent 

4. [Employer] paid [Labor Agent] xx to represent [Employer] in extending Respondent’s H-2B status by filing Form I-129s and the required Labor certifications and obtaining Respondent’s lawful permanent residence through an employment visa. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.) 
 XXXXXX attest that XX was handling all of these matters as their agent, including applications to extend Respondent’s H-2B visa, for ongoing and various seasonal temporary positions, and that they were forwarding documents to Mr. XX to properly file with USCIS. (See Ex. 2; Ex.3; Ex. 4; Ex. 5.) Mr. XX periodically contacted XX and [Employer] XX to request documentation for Respondent’s file, for applications to maintain his status, and for the application packet to adjust Respondent’s status to a lawful permanent resident. (See Ex. 2; Ex.3; Ex. 4; Ex. 5.)  XX occasionally contacted Richard XX for documentation. All three of them always responded fully to any requests by Mr. XX for evidence. (See Ex. 2; Ex.3; Ex. 4; Ex. 5.)

5. Mr. XX indicated to [Employer] management, USCIS, and Richard XX that he was eligible to be a representative on immigration matters because: “Distributed Labor on Demand International, Inc. (DLD) is a company designed for the purpose of retaining international workers for United States companies/employers.” (See Ex. 6; Ex. 7; Ex. 8; see also Ex. 2; Ex. 3; Ex. 4; Ex. 5.)  Mr. XX indicated he was the as manager and president of DLD.  (See Ex. 6; Ex. 7.)  Mr. XX entered his appearance for [Employer] for Mr. XX’s Form I-129 and as the representative for Mr. XX regarding “Permanent Alien Employment Certification & Immigrant Petition for Alien Worker.” (Ex. 6; Ex. 7.)  

6. In the two Forms G-28 and the I290B Motion to Reopen found in the FOIA request, Mr. XX had given the following address: “[Labor Agent] T. XX, xx, Paris, TN 38242.” (Ex. 6; Ex. 7.)  Mr. XX’s letterhead indicates the zip code of 38242 as well. (See Ex. 9; Ex. 10)  Yet, USCIS continuously mailed important documents to the following address with the incorrect zip code: “[Employer] Crossroads Inn, c/o [Labor Agent] T. XX, 75 Henderson Dr., Paris, TN 33242.”  (See Ex. 11, Ex. 12.) 

7. From September 2002, to October 2008, Mr. has used three addresses as a representative to USCIS of alien workers for [Employer]. The record shows in 2002 and part of 2003 Mr.XX used an address of: “XX “ (Ex. 13; Ex. 14.)  In 2004 and possibly sooner he used “[Employer] Crossroads Inn, c/o [Labor Agent] T XX President, xx, Casa Grande AZ 85222.”  (Ex. 15.)  In 2005 through 2008 he used “[Employer] Crossroads Inn, c/o [Labor Agent] T. XX, XX., Paris, TN 33242.” (See e.g., Ex. 11; Ex. 12.) 

ii) Applications for Extensions of Non-Immigrant H-2B Visa, Enabling Employment Incident to Status or with Employment Authorization Card

8. On September 03, 2002, Richard XX entered the United States after lawful admission and worked lawfully for [Employer] XX, owner of [Employer] Crossroads Inn, (“[Employer]”), as a skilled seasonal worker on said H-2B visa. (See Ex. 16; Ex. 17.)  The [Employer] that Richard XX worked for was primarily located in Buffalo, Wyoming. (See Ex. 16; Ex. 17.)  

9. On November 10, 2002, is the H-2B visa expiration date based on the I-94 Arrival/Departure Record (unless timely application for extension was submitted). (See Ex. 17.) 
a) First Timely Application for Extension of Status of H-2B Visa: LIN ----

10. On October 30, 2002, USCIS received from DLD a timely filed Form I-129 requesting an extension of the H-2B on behalf of Respondent and three other workers. (See Ex. 13; Ex. 18.)  This matter for the October 30, 2002, Form I-129 case was assigned LIN ----.  (See Ex. 13.)  USCIS sent the receipt notice, Form I-797, acknowledging receipt of the Form I-129 to [Labor Agent] XX at xx, Ste. C, Casa Grande, AZ 85222.  (See Ex. 13.) Although USCIS acknowledges that the I-129 was filed this date, and although Respondent specifically requested records on this I-129, the FOIA request response failed to produce the actual Form I-129 filed. (See Ex. 22.) 

11. On December 12, 2002, USCIS purportedly mailed a Request for Additional Evidence. (See Ex. 18.)  Correspondences from USCIS regarding this Form I-129, LIN ---, were addressed to [Labor Agent] XX at xx, Ste. C, Casa Grande, AZ 85222.  (See Ex. 13.) Mr. XX nor [Employer] ever received any correspondences from USCIS where Mr. XX was acting as the labor agent. (See Ex. 2; Ex.3; Ex. 4; Ex. 5.)  

12. On January 22, 2003, for LIN ---, USCIS purportedly received a “Response to Request Notice.” (Ex. 18.)  This Response was not submitted in the FOIA request, only a case review print-out. (See Ex. 18.) Thus, it is unknown what was requested.  (See Ex. 18.) 

13. Again on July 14, 2003, USCIS purportedly sent out a second Request for Additional Evidence.” (Ex. 18.)  Where the I-129 Notice of Receipt, Form I-797, was mailed to [Labor Agent] XX, at xxx, Ste. C, Casa Grande, AZ 85222, (see Ex. 13), it is reasonable to conclude that all documentation from USCIS was mailed to this same point of contact. 

14. On September 15, 2003, USCIS purportedly received a “Response to Request Notice.” (Ex. 18.)  

15. On September 23, 2003, USCIS apparently deemed that I-129 withdrawn. (See Ex. 18.)  The reasons are unknown where the decision is not forthcoming in the FOIA response although it was requested. (See Ex. 54.)  Furthermore, [Employer] and Richard XX and [Labor Agent] XX are all adamant that they never intended to abandon or withdraw any application, that they at all times complied thoroughly with all requests that they were aware of and that they forwarded documents to [Labor Agent] XX, who was their agent, who then handling processing and submissions with USCIS from there. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5; Ex. 32.)  

16. [Employer] and Richard XX never authorized [Labor Agent] XX to abandon this petition to extend his H-2B visa and at all times had cooperated with Mr. XX in successfully extending Mr. XX’s H-2B visa.  (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)  In fact, none of them were aware that any applications for extension of Mr. XX’s I-129 were unsuccessfully until the Notice to Appear was issued in October of 2008.  (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)   Where the I-129 Notice of Receipt, Form I-797, was mailed to [Labor Agent] XX, at xxxx, Ste. C, Casa Grande, AZ 85222, (see Ex. 13), it is reasonable to conclude that all documentation from USCIS was mailed to this same point of contact. [Employer] and Respondent did not receive any notification that this I-129 was deemed abandoned. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)  

17. As of September 23, 2009, the USCIS website currently shows that this Form I-129, LIN ---, was deemed withdrawn or abandoned. (See Ex. 19.) 

b) Second Timely Application for Extension of Status of H-2B Visa, Assigned LIN ---, Which Is Still Pending
18. On January 17, 2003, USCIS received from DLD a Form I-129 requesting an extension of the H-2B on behalf of Respondent and three other workers. (See Ex. 14.)  USCIS sent the receipt notice, Form I-797, acknowledging receipt of the Form I-129 to [Labor Agent] XX at, Ste. C, Casa Grande, AZ 85222, dated January 18, 2003. (See Ex. 14.)  This Form I-129 was for work with [Employer] Crossroads Inn. (See Ex. 14.)  Although USCIS acknowledges that this I-129 was filed this date as well, the FOIA request response also failed to produce this actual Form I-129 filed or any subsequent adjudications of it.

19. Correspondences from USCIS regarding this Form I-129, LIN ---, were addressed to [Labor Agent] XX at xxxx, Ste. C, Casa Grande, AZ 85222.  (See Ex. 14.)  Mr. XX nor [Employer] ever received any correspondences from USCIS that they recall where Mr. XX was acting as the labor agent. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)    [Labor Agent] XX was handling all of these matters as their agent, including applications to extend Respondent’s H-2B visa, for ongoing and various seasonal temporary positions, and that they were forwarding documents to Mr. XX to properly file with USCIS, just as with the other I-129. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)  

20. USCIS has not issued a decision on this Form I-129, one is not forthcoming in the FOIA response. (See Ex. 20.) Furthermore, [Employer] and Richard XX and [Labor Agent] XX are all adamant that they never intended to abandon or withdraw any application, that they at all times complied thoroughly with all requests that they were aware of and that they forwarded documents to [Labor Agent] XX, who was their agent, who then handling processing and submissions with USCIS from there. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5; Ex. 32.)  

21. As of September 23, 2009, the USCIS website currently shows that this Form I-129, assigned LIN ---, was successfully appealed to the AAO and is currently still pending. (See Ex. 20.) 

c) [Labor Agent] XX Represented Repeatedly That He was Filing Timely Applications for Extension of Status of H-2B Visa, Which Were Keeping Respondent in Status 
22. [Employer] XX, Lisa, and Respondent all relied on [Labor Agent] XX’s expertise in immigration law as an authorized representative and labor agent. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.)  [Labor Agent] XX repeatedly assured the managers at [Employer] and Respondent that ehe was hanling everything. Respondent continued to work thinking he was at all times in lawful employment. Yet it was not until October of 2008 when the Notice to Appear was issued that it became known to them that [Labor Agent] XX had failed to act for Respondent as he repeatedly promised. Due to the complexities in immigration law and the fact that [Employer] XX and his manager Lisa YY and Respondent all completely relied on [Labor Agent] XX’s representation as an authorized labor agent.  [Labor Agent] XX indicated that he was filing extensions which were being approved and/or that Respondent’s status was lawful. It was not until when the Notice to Appear was issued, in fact, that [Labor Agent] XX contacted [Employer] XX to tell him that Respondent’s status had been jeopardized.  

d) Request for Employment Authorization and Ultimate Grant
23. On June 7, 2004, when [Labor Agent] XX assisted [Employer] and Respondent in filing the I-140 and I-485 concurrently, he failed to properly advise to file an application for employment authorization on a Form I-765. Mr. XX told Respondent and [Employer] that Respondent could continue to work because his H-2B status was still valid and that he did not need any other paperwork. (See Ex. 2; Ex. 5.)  

24. On December 16, 2005, USCIS finally received a Form I-765, Application for Employment Authorization. (See Ex. 21.) Petitioner Lisa YY of [Employer] Crossroads Inn prepared it for Respondent as it became her understanding that while the adjustment of status is pending Respondent should have an employment authorization card. (See Ex. 21.)

25. On July 18, 2006, USCIS issued a Decision, in which it reopened the matter, indicating that the Forms I-140, I-485, and I-765 were still open cases. (See Ex. 12, at 3.)  USCIS sent the Decision reopening the matters to “[Employer] Crossroads Inn, c/o [Labor Agent] T. XX, 75 Henderson Dr., Paris, TN 33242.” (Ex. 12, at 3.)  USCIS used the incorrect zip code here where DLD’s actual zip code as per the letterhead and G-28 was 38242. (See Ex. 6; Ex.7; Ex.8.)  (Nevertheless, apparently [Labor Agent] T. XX obtained this Decision anyway where Mr. XX much later did respond to it but not until October 2, 2006. On October 2, 2006, [Employer], by and through DLD, submitted some documents to USCIS, which he listed in the letter quoted below. (See Ex. 10.))

26. On June 12, 2007, and due to so much delay by representative [Labor Agent] XX and USCIS, an Employment Authorization Card was finally issued to Richard XX, valid through June 11, 2008.  (See Ex. 23.)

iii) Application Processes for Respondent’s Form I-140, Immigrant Visa under INA § 203(b)(3)(A)(iii), (LIN----), Which Was Granted;  for Respondent’s Form I-485, Adjustment of Status (LIN----), Which Was Wrongfully Denied December 23, 2007; and for Respondent’s Motion to Reopen Denial of I-485, (LIN----), Which Is Still Pending

27. On November 13, 2003, [Labor Agent] XX prepared, on behalf of [Employer] for Respondent, and application for a Labor Certification for Respondent. (See Ex. 24.)  [Labor Agent] XX used the incorrect address for [Employer], to wit:, Buffalo, WY 82834. (See Ex. 24, at 1.)  [Labor Agent] XX obtained Lisa YY’s signature on page 2 where the address included the PO Box XX. (See Ex. 24, at 2.) 

28. On February 4, 2004, the Labor Certification for Respondent was granted with a priority date of December 1, 2003.  (See Ex. 25.)  This was to support the Form I-140 as well as another Form I-129 extension request that Mr. XX indicated he was filing on behalf of [Employer] for Respondent.  (See Ex. 25; see also Ex. 2; Ex. 3.) The ETA 750 indicates that the Labor Certification is for an [extension of] an H-2B visa for Richard XX. (See Ex. 25.)  DLD was acting as an employer for [Employer] where [Employer] paid DLD to handle the non-immigrant and immigrant employment visas for alien workers at [Employer]. (See Ex. 24, at 2; Ex. 2; Ex.3.) 

29. On April 14, 2004, although DLD did not annotate that it was the preparer, DLD prepared and then submitted the Forms I-140 and I-485 on behalf of Respondent with [Employer] as the petitioner.  (See Ex. 26; Ex. 2.)  Ms. YY was told that Respondent’s H-2B status was still active by Mr. XX. (See Ex. 2; Ex. 3.) In fact, Mr. XX, in preparing the Form I-140, filled out “H-2B, Pending, LIN ---” in regards to Respondent’s status and when it expires.
 (See Ex. 26; Ex. 2.)  

30. On May 11, 2004, USCIS purportedly mailed to Lisa YY at [Employer] a Notice of Rejection of the I-140 based on failure to pay the fee. (See Ex. 27.)  Mr. XX had failed to process the application properly.  (See Ex. 27; Ex. 2; Ex. 4; Ex. 5.)

31. On June 7, 2004, (priority date) Respondent’s employer, [Employer], with the advice and assistance of [Labor Agent] XX as its agent, re-filed an I-140 Petition for Alien Worker as a skilled worker for Respondent concurrently with an I-485. (See Ex. 27; Ex. 28; Ex. 29; Ex. 30.) (See also Ex. 2; Ex.3; Ex.4.)  The Notice of Action acknowledging receipt of the I-140 was mailed to [Employer] in Buffalo, Wyoming.  (See Ex. 27.)  The Notice of Action acknowledging receipt of the I-485 was mailed to Respondent, Richard XX in Buffalo, Wyoming. (See Ex. 29.) 

32. On June 9, 2004, USCIS processed a Form I-797C to Richard XX in Wyoming indicating that the I-485, LIN----, was received.  (See Ex. 29)  

33. On June 23, 2004, a second Form I-797C was mailed to Respondent indicating that the fee for the fingerprints was lacking and needed to be paid. (See Ex. 29)  

34. On May 9, 2005, a Request for Evidence (“RFE”) was apparently mailed out by USCIS to Petitioner, Lisa YY, at [Employer] Crossroads Inn, PO Box XX, Buffalo, WY 82834. (See Ex. 31.) The evidence submission deadline was August 1, 2005. (See Ex. 31.) However, Ms. YY did not receive this RFE, as stated below. (See Ex. 32.)

35. On August 7, 2005, USCIS issued an “Abandonment Authorization” for the Form I-140, LIN ---.  (See Ex. 33.)

36. On September 1, 2005, USCIS denied the Form I-140, Petition for Alien Relative. (See Ex. 12.)  USCIS had indicated that the failure to respond to the RFE was the cause of the denial of the I-140, Petition for Alien Relative. (See Ex. 34; see also Ex. 12.)  The USCIS letter was addressed to Lisa YY, [Employer] Crossroads Inn, PO Box XX, Buffalo, WY 82834. (See Ex. 34; Ex. 31.) USCIS instructed [Employer] to produce the following evidence along with the proper form and fee if it wanted to reopen the matter:

“The request for additional information or appearance was sent to an address other than that on the application, petition, or notice of representation, or that the applicant or petitioner advised the Service, in writing, of a change of address or change of representation subsequent to filing and before the Service’s request was sent, and the request did not go to the new address.”

(Ex. 34.) 

37. On September 23, 2005, Petitioner Lisa YY of [Employer], on advice and direction of [Labor Agent] XX, sent a letter with the fee to reopen to USCIS indicating that she had not received the RFE and thus requested that the adjudication of the Forms I-140 and I-485 be reopened. (See Ex. 32; Ex. 2.)  In her letter, Ms. YY states:

“Please find this letter as a formal request to re-open the case for Richard XX with LIN ---- based on the fact that our office did not receive the RFE mentioned in the denial letter dated 9-1-05. I do not know if the RFE was sent to the wrong address or was lost in the mail but we do not wish to abandon this petition and would like to receive a copy of the RFE. We will be more than happy to comply with the requirements of the RFE once we have received it.”

(Ex. 32.)  Mr. XX later acknowledged his mistake in so advising Ms. YY in a later letter, dated May 20, 2006. (See Ex. 9.)

38. On September 24, 2005, USCIS issued a Decision denying the I-485 because its records showed that the I-140 had been denied.  (See Ex. 36.)  

39. On September 28, 2005, USCIS acknowledged receipt of [Employer]’s Motion to Reopen to the Commissioner, challenging the adverse decisions regarding the I-140/I-485. (See Ex. 37.) It was mailed to Lisa YY at [Employer] in Buffalo, Wyoming and was assigned LIN ---. (See Ex. 37.)  (As stated below, as of September 23, 2009, USCIS still shows that this Motion to Reopen the I-485, LIN ----, is pending at the state of “Initial Review.”) (See Ex. 38.)  

40. On December 16, 2005, USCIS received a Form I-765, Application for Employment Authorization. (See Ex. 21.) Petitioner Lisa YY of [Employer] Crossroads Inn prepared it for Respondent as it became her understanding that while the adjustment of status is pending Respondent should have an employment authorization card. (See Ex. 21.)

41. On December 19, 2005, USCIS issued a Decision denying the request to reopen the adjudication of the I-140 where Ms. YY’s letter attesting to having not received the RFE was insufficient evidence and not filed properly on a Form 290B. (See Ex. 39.) The denial Decision was addressed to Lisa YY, [Employer] Crossroads Inn, PO Box XX, Buffalo, WY 82834. (See Ex. 39.)  

42. On February 2, 2006, USCIS sent a correspondence to [Employer] XX, c/o [Employer] Crossroads Inn, xx, xx, Buffalo, WY 82834.  (See Ex. 40.) USCIS simply indicated: “The Service is unable to process your request as submitted. You are requesting reconsideration of a decision regarding [Form I-140] LIN ----. You may file a motion to reopen this petition.”  (See Ex. 40.)  [Employer] did not receive this correspondence where the post office probably tried to deliver to 75 North Bypass. (See Ex. 2; Ex. 3.) The “75 North Bypass” is the physical address and cannot receive mail. (See Ex. 2; Ex. 3.)

43. On May 20, 2006, [Labor Agent] XX of DLD sent a letter to USCIS and a Form I290B Motion to Reopen the I-140, wherein he indicated that he had not received the RFE for the Form I-140. (See Ex. 8; Ex. 9.)  His letterhead shows his address as “75 Henderson Dr., Paris, TN 38242.”)
 (Ex. 9.)  Mr. XX indicated he did not know he was supposed to submit a Form I-290B with appropriate fee and G-28 in order to request to reopen a matter.  (See Ex. 9.) 
  Mr. XX indicated that [Employer] did not respond to a RFE because it had not ever received it. (See Ex. 9.)   The Second Motion to Reopen kept the number LIN---- and was filed by “[Employer] Crossroads Inn, c/o [Labor Agent] T. XX, 75 Henderson Dr., Paris, TN 33242.” (Ex. 12.) 

44. Mr. XX stated in the letter:

“The Service Center mailed a RFE that was never received and put the petition into abandoned status. Our client was never given a chance to respond to the RFE because the RFE must have been mailed to the wrong address. The client and ourselves were not aware that the Service Center needed additional information. As of this date we still do not know what the RFE was requesting.”

(Ex. 9.) Mr. XX erroneously indicated he was filing an appeal of a decision dated February 2, 2006, which was actually only the correspondence from USCIS instructing [Employer] (really Mr. XX, as he was the one erroneously instructing [Employer]) how to submit a motion to reopen, that is, with a Form 290B and G-28 and fee with supporting statement or evidence.  (Ex. 8.)  A copy of the certified mail letter from Mr. XX was also in the FOIA response. (See Ex. 41.)

45. Also on May 20, 2006, [Labor Agent] XX, as manager and president of DLD, entered his appearance on Form G-28 as a non-attorney representative of [Employer] and Richard XX. (See Ex. 7.) 

46. On July 18, 2006, USCIS reopened the matter, indicating that the Forms I-140, I-485, I-765, and I-290B were all still open cases. (See Ex. 12, at 3.)  USCIS sent the Decision reopening the matters to “[Employer] Crossroads Inn, c/o [Labor Agent] T. XX, 75 Henderson Dr., Paris, TN 33242.” (Ex. 12.)  This was the incorrect zip code. (See Ex. 6.)  The USCIS Decisions stated in part: “The Service notes that the petitioner may not have received a previously mailed request for additional evidence. Therefore, before a final decision can be made, the petitioner must submit additional evidence.”  (Ex. 12.)  The Decision requests certain evidence, thus, constituting a RFE as well as a Decision.  (See Ex. 12.)  The July 18, 2006, Decision and Request for Evidence requested the following:

1. Evidence that [Employer] had the ability to pay Respondent’s offered wage as of December 1, 2003

2. Complete copies of 2003, 2004, and 2005 tax returns

3. W-2s or 1099s issued to Respondent for all periods of employment with [Employer] 

4. Evidence that Respondent obtained his high school diploma before December 1, 2003

(Ex. 12.)

47. On August 14, 2006, [Labor Agent] XX, as manager and president of DLD, again entered his appearance on Form G-28 as a non-attorney representative of [Employer] and Richard XX. (See Ex. 6.)   Again, Mr. XX informed USCIS that he represented Respondent regarding “Permanent Alien Employment Certification & Immigrant Petition for Alien Worker.” (Ex. 6.) 

48. On October 2, 2006, [Employer], by and through DLD, submitted some documents to USCIS, which he listed in the letter quoted below. (See Ex. 10.) 

a. Decision Letter [dated July 18, 2006]

b. G-28

c. Certificate of Birth (Copy)

d. Receipt Notice for I-765 Application

e. Receipt Notice for I-140 Petition

f. Receipt Notice for I-485 Application

g. W-2 Statements for 2003-2005 for Mr. XX

h. Profit  & Loss Statements for BW Crossroads Inn

i. Tax Returns for 2003-2005 for BW Crossroads Inn

(Ex. 10.)  [Labor Agent] XX did not mention why he was not submitting the high school diploma that was also requested. (See Ex. 10.)  He informed [Employer] that the high school diploma was required. (See Ex. 2; Ex. 4; Ex. 5.)  [Employer] notified Respondent. (See Ex. 2; Ex. 4; Ex. 5.)  Respondent provided it directly to [Labor Agent] XX. (See Ex. 5.)  However, [Labor Agent] XX did not submit it with this request (causing further delay). (See Ex. 10)  

49. On November 3, 2006, a second Request of Evidence was submitted by USCIS, this time to Lisa YY, c/o [Employer] Crossroads Inn, PO Box XX, Buffalo, WY 82834.  (See Ex. 42.)  In the RFE, USCIS indicates that it has requested Respondent’s diploma “numerous times” and that a RFE had been sent out requesting evidence such as a high school diploma. (See Ex. 42.)  [Employer] management told Respondent that USCIS still needed his highs school diploma. (See Ex. 2; Ex. 4; Ex. 5.)  Respondent forwarded another copy right away to [Labor Agent] XX with DLD. (See Ex. 5.)  The high school diploma was finally received by USCIS.  (See Ex. 43.) 

50. On January 24, 2007, a Form I-797C was issued granting the Form I-140, Petition for Alien Worker, under INA § 203(b)(3)(A)(iii). (See Ex. 44.)

51. On March 9, 2007, a Form I-797C and a Decision were issued directly to Respondent’s address, instead of his representative’s, in which Respondent’s I-485 Petition for Adjustment of Status was reopened sua sponte. (See Ex. 45; Ex. 46.)  Respondent forwarded these documents to Mr. XX, and Mr. XX assured Respondent that he was handling everything for the I-485 and I-140 and that USCIS would communicate directly with [Labor Agent] XX, not Respondent. (See Ex. 5.) 

52. On May 11, 2007, USCIS issued a RFE regarding the I-485 directly to Respondent again
.  (See Ex. 47.)  USCIS gave a deadline of August 1, 2007.  (See Ex. 47.)  USCIS requested inter alia as letter from his employer; a copy of his I-94 issued on Sep. 3, 2002; and all documentary evidence of all nonimmigrant status granted to him since your last lawful admission to the U.S. on Sep. 3, 2002.  (See Ex. 47.)  Respondent forwarded this document to Mr. XX. (See Ex. 5.) 

53. On June 7, 2007, USCIS issued an Employment Authorization Card. (See Ex. 23.)

54. On July 24, 2007, [Employer], by Jennifer Ammons, Hotel Manager, wrote the letter, which was requested by USCIS, indicating [Employer] had been sponsoring and still wished to sponsor Respondent where Respondent had been working for [Employer] since his arrival in 2002 as assistant maintenance supervisor. (See Ex. 48.)   

55. On July 24, 2007, Respondent, with the representation of [Labor Agent] XX, assembled the following documents in response to the RFE regarding the Form I-485: 

a. Letter from employer expressing ongoing sponsorship, (see Ex. 48);

b. Copy of I-94, (see Ex. 17);

c. Copy of Labor Certification, (see Ex. 25);

d. Copy of Employment Authorization Card, (see Ex. 23);

e. Form I-797C, Notice of Receipt of Form I-129, filed October 30, 2002, on behalf of Respondent (which was deemed abandoned unbeknownst to [Employer]), (see Ex. 13);

f. Form I-797C, Notice of Receipt of Form I-129, filed January 17, 2002, on behalf of Respondent, (see Ex. 13), (which is still pending as per the USCIS website regarding LIN ----), (see Ex. 38), (which [Employer] and Respondent reasonably believed was still pending), (see Ex. 2; Ex. 3; Ex. 4; Ex. 5).

g.  Copy of Respondent’s passport, issued August 16, 2006 and valid through August 16, 2011, (see Ex. 49);

h. Copy of Respondent’s H-2B visa, issued August 20, 2002, (see Ex. 16),

i. Forms G-325A Biographic Information for Respondent, (see Ex. 16).

Respondent mailed the documents himself to USCIS as instructed by [Labor Agent] XX. (See Ex. 51; Ex. 5.) 

56. On December 13, 2007, a four-page Decision denying the Form I-485 was mailed directly to Respondent, not his representative. (See Ex. 52.)  Respondent did not understand it (as it went into a somewhat intense legal analysis) or what needed to be done and forwarded it on to [Labor Agent] XX, his representative. (See Ex. 5.)  Where Respondent had seen several decisions had been issued, matters reopened and reversed in his case for the last five years, he was not concerned and felt that if anything else needed to be finalized, Mr. XX could do so. (See Ex. 5.)  The basis of the decision was that Mr. XX had purportedly failed to maintain lawful status from November 10, 2002 and that he did not qualify for adjustment of status due to restrictions under INA 245(k) and INA 24f(c)(8). (See Ex. 52.)  USCIS alleges that the Form I-129 filed under LIN --- was denied on December 3, 2003. (See Ex. 52.)  However, the FOIA request failed to produce such a denial. Furthermore, USCIS shows that this application is still pending after being appealed to the AAO.  (See Ex. 20.)

57. An additional contradiction to the denial decision is that USCIS continues to show that [Employer]’s Motion to Reopen to the Commissioner, LIN ---, which was filed by [Employer] on September 28, 2005, and which challenged the denial of the I-485, is still pending at the state of “Initial Review.”) (See Ex. 38; see also Ex. 37; Ex. 12, at 3.) 

iv) Initiation of Removal Proceedings Puts [Employer] and Respondent on Notice that His Adjustment of Status Application Was Denied

58. On October 3, 2008, a Notice to Appear was issued. (See Ex. 1.)

59. On October 21, 2008, USCIS sent the Notice to Appear initially to [Labor Agent] XX.  [Labor Agent] XX wrote to USCIS indicating he believed Respondent had returned to the country of origin. (See Ex. 53.) A copy of the envelope in which Mr. XX mailed this was included in the FOIA response, which was post-marked October 21, 2008. (See Ex. 54.) 

60. It was not until October of 2008 that XX and the rest of the management at [Employer] and Respondent found out that Respondent’s status was in jeopardy. (See Ex. 2; Ex. 3; Ex. 4; Ex. 5.) Then in October of 2008, [Employer] XX spoke with [Labor Agent] XX who stated that he believed that earlier petitions were denied as abandoned because he just found out recently that USCIS sent some communication to the wrong address with the hotel. (See Ex. 2; Ex. 3; Ex. 4.)  This was where [Labor Agent] XX used the wrong address in some forms. (See Ex. 24; Ex. 25.)  They have a post office address and a physical address. (See Ex. 2; Ex. 3; Ex. 4.)  If it goes to the physical address it went to the wrong address and didn’t get forwarded.  (See Ex. 2; Ex. 3; Ex. 4.) 

II. ARGUMENT

A. Respondent May Adjust His Status Where He Maintained Lawful Status and Lawful Employment up through When His Application for Adjustment of Status Was Filed

USCIS’ allegation that Respondent was ineligible to adjust his status under Section 245(c) of the Immigration and Naturalization Act
 is without merit.  USCIS wrongfully claimed in its December 13, 2007, Decision, that Respondent is a restricted alien under 8 C.F.R. § 245.1(b). 

That section of the Code focuses on the immigration status the alien was in at the time of filing for adjustment of status. See 8 C.F.R. § 245.1(b). It states in relevant part that certain aliens who were “employed in the United States without authorization prior to filing an application for adjustment of status,” and “is not in lawful immigration status on the date of filing his or her application for adjustment of status . . . .”  8 C.F.R. § 245.1(b)(4), (5) (emphasis added). 

Any alien who is physically present in the United States, except for an alien who is ineligible to apply for adjustment of status under paragraph (b) or (c) of this section, may apply for adjustment of status to that of a lawful permanent resident of the United States if the applicant is eligible to receive an immigrant visa and an immigrant visa is immediately available at the time of filing of the application.

INA § 245(a).  

The Act specifically provides an exception for failure to maintain non-immigrant status so long as it is “other than through no fault of his own or for technical reasons.” INA § 245(c)(2).  The act also specifically provides an exception for working without authorization so long as it is not prior to filing the application.  See id.  That is, the Act states in relevant part that, except for certain VAWA self-petitioners, “subsection (a) shall not be applicable to” the following:

subject to subsection (k), an alien . . . who hereafter continues in or accepts unauthorized employment prior to filing an application for adjustment of status or who is in unlawful immigration status on the date of filing the application for adjustment of status or who has failed (other than through no fault of his own or for technical reasons) to maintain continuously a lawful status since entry into the United States . . . . 

Id. (emphasis added).  

Section 245(c) of the Act also enumerates two similarly worded bars that are possibly relevant in the instant case. An alien would be restricted from adjustment of status if he “seeks adjustment of status to that of an immigrant under section 1153(b) [INA § 203(b)] of this title and is not in a lawful nonimmigrant status.” INA § 245(c)(7). In addition, an alien would fall under the bar to adjustment if he “was employed while the alien was an unauthorized alien, as defined in section 1324a(h)(3) [INA § 274A(h)(3)]
 of this title, or who has otherwise violated the terms of a nonimmigrant visa.”  INA § 245(c)(8). 
As to these restrictive statuses, the Code of Federal Regulations, (“Code”), and the Adjudicator’s Field Manual, (“AFM”), provide an interpretative body of agency law. An alien must demonstrate that he or she is “not included in the categories of aliens prohibited from applying for adjustment of status listed in” Subsection 245.1(c). 8 C.F.R. § 245.1(b).  

In the instant case, the only part of Subsection 241.1(c) that could apply reflects that Respondent is eligible to adjust. Aliens restricted from adjusting their status to a lawful permanent resident include those who claim inter alia “preference status under section[] . . .  203(b) of the Act, unless the applicant is the beneficiary of a valid unexpired visa petition filed in accordance with Part 204 of this chapter.”  8 C.F.R. § 245.1(c)(4). In the instant case, Respondent has an approved Form I-140 petition for alien worker pursuant to INA § 203(b)(3)(A)(iii). 
As to INA 245(c)(2) and (c)(8), for employment to be unlawful for purposes of barring adjustment of status, employment without specific agency authorization must occur “prior to filing an application for adjustment of status.”  8 C.F.R. § 245.1(b)(4).  So long as the alien has an application for adjustment of status pending, employment “shall not be deemed to have engaged in unauthorized employment during the pendency of his or her adjustment application.”  8 C.F.R. § 245.1(b)(10).  Thus, even without an actual employment authorization card, the alien may accept employment in the United States while the application is pending. 

As to INA § 245(c)(2) and (c)(7), there are two stages. These sections refer to failing to maintain lawful status and comply with the terms and conditions of the non-immigrant visa. On the hand, the alien must demonstrate he is in lawful immigration status “on the date of filing his or her application for adjustment of status.”   8 C.F.R. § 245.1(b)(5).  Furthermore, as for those aliens specifically seeking “adjustment of status pursuant to an employment-based immigrant visa petition under section 203(b) of the Act,” the failure to maintain lawful non-immigrant status must occur “at the time he or she files an application for adjustment of status” be constitute a bar.  8 C.F.R. § 245.1(b)(9).  

It is also recognized that an alien’s employment in the position described in the employment petition while the adjustment of status is pending, so long as said employment was authorized prior to the filing of the adjustment application, does not qualify as a statutory bar to adjustment. “[S]ection 245(c) of the Act . . . does not apply to those individuals . . . who engaged in unauthorized employment after filing their adjustment application.” Matter of Khan, 17 I & N Dec. 508 (BIA 1980).  So long as the employment falls outside the scope of Section 245(c)(2), the Board concluded that “adjustment of status should not ordinarily be denied in the exercise of discretion . . . if his or her unauthorized employment is the only adverse matter of record . . . .”  Id.  The AFM also recognizes that employment-based adjustment cases will consist of the alien working for the sponsor while the application is pending.  See AFM 23.5(e)(1). “If the alien is already working in the position described in the petition, verify the duties performed, wages paid, and other aspects of the petition.” Id. Such employment does not in any way prevent the officer from adjusting the alien’s status.  See id. 

Thus, in the instant case, Respondent need not be employed under employment that is incident to status or without having an actual employment authorization card issued. So long as his I-485 is pending, he is permitted to work.  USCIS claimed in its December 13, 2007, Decision, that Respondent is a restricted alien under 8 C.F.R. § 245.1(b). That section of the Code focuses on the immigration status the alien was in at the time of filing for adjustment of status. See 8 C.F.R. § 245.1(b). It states in relevant part that certain aliens who were “employed in the United States without authorization prior to filing an application for adjustment of status,” and “is not in lawful immigration status on the date of filing his or her application for adjustment of status . . . .”  8 C.F.R. § 245.1(b)(4), (5) (emphasis added). Furthermore, the Code specifically addresses where some aliens may not be restricted from adjusting their status even though they failed to maintain lawful status “continuously . . . since entry into the United States” so long as any failure to maintain status was “other than through no fault of his or her own or for technical reasons.”  8 C.F.R. § 245.1(b)(6).  The Code also expressly allows those aliens who have an application for adjustment of status pending to work.  

a) As an H-2B Visa Holder Respondent Maintained Lawful Immigration Status and Ongoing Employment Authorization Incident to Status: (1) While a Timely Filed Form I-129, Application for Extension, Has Been Pending and until USCIS Provides a Denial Decision to Respondent, and 2) during the Pendency of the Application for Adjustment of Status Is Pending Is Lawful Presence 

USCIS still shows that Respondent’s timely filed Form I-129 is pending. Thus, in addition to working with authorization from the priority date of June 7, 2004 based on having an application for adjustment of status pending, Respondent maintained his immigration status and did not work without authorization up to the time he filed his application for adjustment of status. As for an H-2B visa holder, such a temporary worker alien “may be employed only by the petitioner through whom the status was obtained.”  8 C.F.R. § 274a.12(b)(9).  If an alien is lawfully employed under an H-2B visa and the sponsor files an application for extension in a timely manner, pursuant to 8 C.F.R. § 214.1, the alien is automatically given 240 days from date of expiration. See also 8 C.F.R. § 274a.12(b)(20).  Such an alien worker “whose status has expired but who has filed a timely application for an extension of such stay” many continue to work incident to status pending the application. 8 C.F.R. § 274a.12(b)(20).  If a request for extension is granted, the alien is authorized to “continue employment with the same employer for a period not to exceed 240 days beginning on the date of the expiration of the authorized period of stay.” Id.  During the 240 days, there is no INA §245(c) bar to adjustment of status.   However, if USCIS “adjudicates the application prior to the expiration of this 240 day period and denies the application for extension of stay,” the employment authorization that is incident to the status of the H-2B visa “shall automatically terminate upon notification of the denial decision.” Id. (emphasis added).  “The Service shall notify the petitioner on Form I-797 whenever a visa petition, an extension of a visa petition, or an alien's extension of stay is approved under the H classification.”  8 C.F.R. § 214.2(h)(18). That is, USCIS must issue to the alien worker the denial decision for the denial to be effective. See id. 

A sponsor may obtain extensions for the alien worker of up to one year at a time, with an aggregate time period of continuous work and presence of three (3) years. See 8 C.F.R. § 214.2(h)(6)(iv)(B); 214.2(h)(9)(iii)(B)(2)(ii) (“If approved, the petition is valid for the period of established need not to exceed one year”); 214.2(h)(5)(viii)(B)-(C);  214.2(h)(9)(iii)(A)(15)(ii)(C). 8 C.F.R. § 214.2(h)(9)(iii)(A)(15)(i).  “The petitioner shall apply for extension of an alien's stay in the United States by filing a petition extension on Form I-129. . . .” 8 C.F.R. § 214.2(h)(9)(iii)(A)(15)(i). “The beneficiary must be physically present in the United States at the time of the filing of the extension of stay.” Id. See also 8 C.F.R. § 214.2(h)(9)(iii)(A)(15)(ii)(C); 8 C.F.R. § 214.1(c)(1).  

Approval of a timely-filed I-129, “application for extension of stay either to continue the same employment or training or to undertake employment or training different from that previously authorized,” is considered nunc pro tunc, effectively forgiving the status violation for overstaying or continuing employment (with the same employer) which may have occurred between the expiration of the original admission period and the approval date of the extension.  See Matter of Dacanay 16 I&N Dec. 238 (BIA 1977) (citing 8 C.F.R. 214.2(h)(1)).  Where “authorization was not obtained until some 10 weeks after employment commenced” on the non-immigrant H-visa, the “approval of [the Forms I-129] . . . had the effect of extending the stay of the respondents and of inferentially affirming the continuing legality of their nonimmigrant status.”  Id. 

Finally, during the pendency of the application for adjustment of status is pending, the beneficiary is in authorized stay and does not accrue unlawful presence. See AFM 40.9.2(b)(3)(A).
In the instant case, for Respondent’s applications for extension to be deemed denied, the decision must be provided to Respondent.  Respondent must somehow be notified and of the reasons why. Neither Respondent nor his representative nor [Employer] was ever notified of any denial decision of the two I-129s timely filed. In fact, USCIS currently shows that the second Form I-129 that was filed on or about January 18, 2003, is still pending. He worked at all times only for [Employer] during the pendency of that extension request and then during the pendency of his adjustment of status (where [Employer] is his sponsor for the I-140 as well.)

Respondent’s initial H-2B visa was valid from September 2, 2002 through November 10, 2002. A timely application for extension was filed, evidenced by the Form I-129, submitted by DLD. That was filed on October 10, 2002. Thus, Respondent’s status was valid for 240 more days, that is, through Monday, June 30, 2003 where Respondent was never notified of a denial decision. (The 240th day falls on Saturday, June 28, 2003 so the next business day is used.
) Where the next Form I-129 was filed on or about January 18, 2003, the 240 days reaches to September 18, 2003. Furthermore, [Labor Agent] XX was filing extensions that were filed for one year at a time allowed Respondent to remain here under a valid H-2B visa up to September 1, 2005. During that time, on April 4, 2004, [Employer] first submitted the Forms I-140 and I-485 on behalf of Respondent with the assistance of DLD.  Thus, he maintained his status up through his application for adjustment of status, filed concurrently with an application for an employment preference visa that was available. Respondent is not subject to the bars as to adjustment of status to a lawful permanent resident.  

b) Even If this Court Finds that Respondent is Inadmissible for Having Overstayed His H-2B Visa, this Court has the Jurisdiction and Authority to Excuse Said Grounds Where It Was due to  the Technical Errors of USCIS and despite his own Due Diligence to Comply with Immigration Application Requirements and Visa Conditions

Although Respondent’s H-2B visa could be deemed to have expired at some point around September of 2005, but for USCIS technical errors and blunders of [Employer] and [Labor Agent] XX, Respondent would have been eligible to adjust considering the exceptions stated below.  Thus, this Court can grant his adjustment of status nunc pro tunc.  The Code specifically addresses where some aliens may not be restricted from adjusting their status even though they failed to maintain lawful status “continuously . . . since entry into the United States” so long as any failure to maintain status was “other than through no fault of his or her own or for technical reasons.”  8 C.F.R. § 245.1(b)(6).  As to INA § 245(c)(2) and (c)(7), failing to maintain lawful status and comply with the terms and conditions of the non-immigrant visa, there are two stages to this. The first stage, maintaining lawful status up through the time of application of adjustment of status was discussed above. On the other hand, after filing the application and while it is pending, failure to “maintain continuously a lawful status since entry into the United States” may be excused if it is “through no fault of his or her own or for technical reasons. . . .”  8 C.F.R. § 245.1(b)(6).  

That is, the alien must demonstrate that any failure to maintain lawful immigrant status during the pendency of the adjustment application was “other than through no fault of his own or for technical reasons.”  Id. This is interpreted by USCIS as the following: 

(i) Inaction of another individual or organization designated by regulation to act on behalf of an individual and over whose actions the individual has no control, if the inaction is acknowledged by that individual or organization as, for example, a case where a designated school official or exchange program sponsor fails to provide required notification to the Service of continuation of status, or fails to forward a request for continuation of status to the Service.

(ii) A technical violation resulting from inaction of the Service, as for example the case where the applicant properly filed a timely request to maintain status but the Service has not acted on the request.

(iii) A technical violation caused by the physical inability of the applicant to request an extension of nonimmigrant stay from the Service either in person or by mail, provided the applicant submits to the Service a letter from a hospital or physician which explains the circumstances involved.

(iv) A technical violation resulting from the Service’s application of the maximum five/six year period of stay for certain H-1 nurses only if the applicant was subsequently reinstated to H-1 status in accordance with the terms of Public Law 101-656 (Immigration Amendments of 1988). 

 8 C.F.R. § 245.1(d)(2)(i)-(iv).
These four regulatory exceptions to the grounds of ineligibility for adjustment of status found in INA § 245(c)(2) need not be all-inclusive as written.  See Mart v. Beebe, No. Civ. 99-1391-JO, 2001 WL 13624 (D. Or. Jan. 5, 2001).  The Federal District Court in Oregon ruled that additional exceptions should be permitted. See id.  In Mart v. Beebe, the B-2 visa status of Plaintiff Veronica Mart had expired while her husband’s application for political asylum was pending with the INS.  See id. The District Court found that she never applied for an extension of status because she was unaware of the need to do so. See id. Her husband’s asylum application was eventually denied.  See id. Subsequently, Ms. Mart and her family received word from the Department of State that they had been selected to apply for a visa under the Diversity Immigrant Visa Program. See id. She submitted an application to adjust status, but the INS denied her application under § 245(c)(2) because she had failed to maintain continuously a lawful status after the expiration of her B-2 status. See id. 

The Mart Court found that 8 C.F.R. § 245(d)(2) need not impermissible limit excusable unlawful status to four narrowly defined circumstances, none of which applied to Ms. Mart’s case. See id. The Court supported its reasoning with the fact that the regulation impermissibly limits the applicability of the words “or for technical reasons” found in INA § 245(c)(2). See id. The Court also agreed with the plaintiffs’ assertion that the regulation defied Congress’  intent that individuals such as the plaintiffs, who have diligently tried to obey the law and have since their arrival contributed substantially to the United States (through their work and community involvement) ought not be precluded from adjustment because they were unaware of their duty to keep their non-immigrant status current while awaiting the INS  decision on their request for asylum. See id.  The Mart decision provides persuasive authority for the proposition that the USCIS regulatory exceptions to the § 245(c)(2) adjustment bars are too narrowly drafted. See id.

Other courts have excused these situations of going out of status or working without authorization when it was no fault of the alien. In Alimoradi v. USCIS (C.D. CA, 2/10/09)
, the alien worker, Dr. Alimoradi, who had entered the United States on an F-1 visa as a student, was offered U.S. employment by a structural engineering firm. See id.  The general counsel of the employer firm, Dr. Naeim, filed an I-140 visa petition on behalf of Dr. Alimoradi” as an “outstanding professor or researcher” pursuant to 8 U.S.C. § 1153(b)(1)(B), as well as an application for an H1B visa grants temporary work visa.   Id.  “Although Dr. Naeim is an attorney, he did not enter an appearance on Dr. Alimoradi’s behalf when filing the I-140 petition, nor did he indicate on the petition that he was Dr. Alimoradi’s attorney or representative.” Id.  The I-140 was approved on August 18, 2005, and Dr. Alimoradi’s Optional Practical Training (“OPT”) Employment Authorization Document (“EAD”), was valid until January 2, 2006. See id. On September 12, 2005, after receiving OPT employment authorization, Dr. Alimoradi personally filed a Form I-485 application for adjustment of his immigration status, which “Dr. Naeim reviewed this application with Dr. Alimoradi ‘numerous times’ before its submission.” Id. Dr. Naeim believed “that the mere filing of I-485 would provide Alimoradi yet one more source of authorization to work.”  Around two years later, on August 1, 2007, USCIS sent Dr. Alimoradi a “Request for Evidence (“RFE”) regarding his Form I-485, in which USCIS requested evidence of employment authorization from the period dating January 2, 2006 to the date of the letter.” Id.  “This is the first time Dr. Alimoradi became aware that his employment authorization had lapsed after January 2, 2006.”  

The Court held that Dr. Alimoradi’s request that his I-485 application for adjustment of immigration status be approved based on the exception for lapses in lawful status “through no fault of his own or for technical reasons” under INA § 245(c)(2). The court reasoned that “Dr. Naeim had given him incorrect legal advice.” The Court cited to and analyzed INA 245(c)(2) and its “implementing regulations limits” providing interpretation of “no fault of his own or for technical reasons” under 8 CFR § 1245.1(d)(2).  Id. The court held that even though Dr. Alimoradi had a general familiarity with the employment authorization process [did] not indicate his fault” because of “the degree to which Plaintiff relied on Dr. Naiem’s advice, as well as the technical complexity of this area of law.” Id. “It is hard to imagine a circumstance where a person has less control over their employment authorization than when, as with Dr. Alimoradi, his employer’s general counsel mistakenly informs him that his employment authorization requirements have been satisfied.”

In Freeman v. Gonzales, the Ninth Circuit found the “no fault” exception where the applicant/beneficiary of an immediate relative petition had “completed all the formalities required for an adjustment of [her] status, . . .  but the immigration authorities had, through no fault of [her or the sponsor/ petitioner], failed as yet to act on [her sponsor/petitioner’s] petition,”  444 F.3d 1031, 1043 (9th Cir. 2006) (quoting Benslimane v. Gonzales, 430 F.3d 828, 832 (7th Cir.2005); see also INS v. Miranda, 459 U.S. 14, 15, 103 S.Ct. 281, 74 L.Ed.2d 12 (1982) (per curiam) (“Section 245(a) of the Immigration and Nationality Act conditions the granting of permanent resident status to an alien on the immediate availability of an immigrant visa. [The citizen spouse’s] petition, if approved, would have satisfied this condition.”).  The Freeman Court noted: “It is understandable that the immigration authorities may require a considerable amount of time to process the many applications that come before them; however, an alien’s status as a qualified spouse should not turn on whether DHS happens to reach a pending application before the citizen spouse happens to die.” Id. (quoting Clinton v. New York, 524 U.S. 417, 429, 118 S.Ct. 2091, 141 L.Ed.2d 393 (1998) (“Acceptance of the government's ... reading ... would produce an absurd and unjust result which Congress could not have intended.”) (internal citation and quotation marks omitted).

In the instant matter, Respondent’s case clearly falls under Subsections (1) and (2). Respondent’s representative, [Labor Agent] XX, failed to act for Respondent as he repeatedly promised. Due to the complexities in immigration law and the fact that [Employer] XX and his manager Lisa YY and Respondent all completely relied on [Labor Agent] XX’s representation as an authorized labor agent.  [Labor Agent] XX indicated that he was filing extensions which were being approved and/or that Respondent’s status was lawful. It was not until when the Notice to Appear was issued, in fact, that [Labor Agent] XX contacted [Employer] XX to tell him that Respondent’s status had been jeopardized.  

Furthermore, the USCIS caused its own delays. The first request for evidence submitted came one year after the application for adjustment of status and employment preference visa. Thus, Respondent is entitled to adjust his status with this Court where he was eligible to adjust his status at the time of filing his adjustment of status. In the alternative, the sole grounds for ineligibility of adjustment of status should be excused where they were no fault of his own and/or due to errors and technical delays of USCIS. 

c) This Court Can Waive Certain Bars to Adjustment of Status Nunc Pro Tunc
Finally, an immigration judge may waive certain bars to adjustment of status. The rules for adjusting status before an Immigration Judge specifically apply the similar standards that are even more generous to the alien where an immigration judge may adjust the status of the alien to a lawful permanent resident even if the alien (1) had accepted employment without necessarily having an employment authorization card so long as it was while the I-485 was pending or (2) had fallen out of status on a non-immigrant visa so long as it was not the alien’s fault or was due to technical reasons. See 8 C.F.R. § 1245.1(e)(2)(iv)(B). An alien who files for adjustment of status after October 17, 1991, will only be “subject to the statutory bar of section 245(c)(2) of the Act . . . and . . .ineligible to apply for adjustment of status” if:

[1]  he or she has failed to continuously maintain lawful nonimmigrant status that is due to the fault of the alien and not excused for technical reasons;

[2] “he or she was not in lawful nonimmigrant status at the time the application was filed;” or 

[3] “he or she was employed without authorization on or after November 29, 1990.” 

Id.  (emphasis added).

As to the third factor, the Rule goes on to state: “Unauthorized employment which has been waived as a basis for ineligibility for adjustment of status may not be used as the basis of a determination that the applicant is ineligible for adjustment of status due to failure to continuously maintain lawful nonimmigrant status.” Id. Thus, an immigration judge may waive unauthorized employment. The Board
 has also recognized a judge’s discretion to adjust an alien’s status nunc pro tunc.  

i) This Court Has Jurisdiction and Authority to Waive or Excuses Grounds of Inadmissibility Where Such Action Is Necessary for the Complete Disposition of the Case

An immigration judge is granted the jurisdiction and authority to waive grounds of inadmissibility or otherwise excuse them in two primary ways. One way “by which an Immigration Judge may be granted jurisdiction include a delegation of authority to adjudicate a specific application for relief.”  Matter of Artigas, 23 I&N Dec. 99, 105-6 (BIA 2001). The second way is where the only ground of deportability would thereby be eliminated. See Matter of Vrettakos, 14 I&N Dec. 593 (BIA 1973); Dragon v. I.N.S., 748 F.2d 1304, 1306, n.2 (9th Cir. 1984) (acknowledging immigration judicial authority in deportation proceedings to grant nunc pro tunc permission to reapply where grant will effect complete disposition of case) (citing In re Ng, 17 I. & N. Dec. 63, 64 (BIA 1979); Matter of Artigas, 23 I & N Dec. 99, 105-106 (BIA 2001).  

As to the first means of obtaining jurisdiction and authority to waive or excuse a ground of inadmissibility, this is established clearly by statute. See Matter of Artigas (citing Matter of Ulloa, 22 I&N Dec. 725 (BIA 1999) (holding that regulations specifically give Immigration Judges authority to grant or deny waiver of inadmissibility for aliens under Section 213 of the Act, 8 U.S.C. §1183 (Supp. II 1996)). “Where the regulations provide for the filing of an application for relief, to hold that jurisdiction does not result from such a delegation would render the provision nugatory and without meaning.”  Matter of Artigas. In Artigas, the Immigration Judge’s jurisdiction “was established through a grant of authorization to file an application for relief that is specifically included in both 8 C.F.R. §§ 240.11(a)(1) and 245.2(a)(1).” Id. Section 240.11 is now found under 8 C.F.R. 1240.11.  

The second way for an immigration judge to have jurisdiction to excuse nunc pro tunc a ground of inadmissibility or deportability is where an alien is entitled to said excusal or waiver and the granting of which will effect complete disposition of case.  Dragon v. I.N.S., 748 F.2d 1304, 1306, n.2 (9th Cir. 1984) (acknowledging immigration judicial authority in deportation proceedings to grant nunc pro tunc permission to reapply where grant will effect complete disposition of case) (citing In re Ng, 17 I. & N.Dec. 63, 64 (BIA 1979); Matter of Artigas, 23 I & N Dec. 99, 105-106 (BIA 2001) (citing Matter of Garcia, 21 I&N Dec. 254, 257 (BIA 1996) (affirming power of Immigration Judges and Board to exercise Attorney General’s discretion as is appropriate and necessary for disposition of case, particularly where only ground of deportability or inadmissibility would otherwise be eliminated or where alien would receive a grant of adjustment of status). The Board has held that immigration judges and the Board on review have the power to grant permission to reapply for admission retroactively where such action is necessary for the complete disposition of the case. See Matter of Ng, 17 I&N Dec. 63, 64 (BIA 1979); Matter of Ducret, 15 I&N Dec. 620, 621 (BIA 1976); Matter of Vrettakos, 14 I&N Dec. 593, 597 (BIA 1973, 1974) Matter of S-N-, 6 I&N Dec. 73 (BIA, A.G. 1954).  

Sometimes this grant of jurisdiction and authority is not clear in the statutory language. That is, sometimes the law refers not specifically to “immigration judge” but to “district director,” “special inquiry officer,” and/or “Attorney General.”  Several cases have addressed this issue. In Matter of H-N-, the Board held that the statutory language of granting the “Attorney General” the authority to adjudicate a request for a waiver of inadmissibility under Section 209(c) is also a grant of authority and jurisdiction to Immigration Judges when the alien is in removal proceedings.  22 I & N Dec. 1039 (BIA 1999).  In Matter of Ulloa, the Board addressed an old statute that referred to the “Attorney General” and a “special inquiry officer” as those who should exercise the authority to waive or excuse certain grounds of inadmissibility. 22 I&N Dec. 725 (BIA 1999). In that case, the Ulloa Court specifically addressed that an immigration judge has the authority to consider and grant a waiver that the statute indicates is directed to the authority of the “Attorney General” and a “special inquiry officer.”  Id. 

This Court has the jurisdiction and authority to excuse or waive grounds of inadmissibility as is appropriate where such a grant enables Respondent to adjust his status under Section 245 of the Act. That is, such waiver is appropriate and necessary for the complete disposition of the case.  Respondent is entitled to adjust his status with this Court where he was eligible to adjust his status at the time of filing his adjustment of status. In the alternative, if this Court finds that Respondent is subject to grounds for ineligibility of adjustment of status based on the delay on USCIS and the mistakes of his sponsor and representative, this Court may excuse said grounds where they were no fault of his own and/or due to errors and technical delays of USCIS.  

Furthermore, the equities warrant such an excusal of any said grounds of inadmissibility as Respondent’s sponsor, [Employer] Crossroads Inn, and Respondent would submit testimony and evidence that they have suffered great hardship due to the repeated errors and delay of USCIS and ineffective representation of the labor agency and has continuously maintained their eager willingness to sponsor Respondent.  Respondent has been a great asset to [Employer] where there is a great shortage of labor in the service industry throughout Wyoming and the surrounding areas. 

III. CONCLUSION


For all the foregoing reasons, Respondent respectfully requests that the Court grant his request to adjust his status. 

Respectfully submitted this 25 day of September, 2009.
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Attorney for Respondent

� All references herein to a date will mean “on or about” that date even if the language actually only states “on.”  


� Respondent makes reference to these four exhibits, which are not yet attached to this submission for a reason. Respondent’s Counsel has interviewed with [Employer] XX and Respondent who have represented their own experiences and conversations with Lisa YY and Jennifer Ammon.  Respondent proffers their expected testimony herein. And will supplement the record with sworn affidavits to fill these exhibit slots. Counsel cites to these exhibit numbers so the Court will know whose testimony the factual assertion would be. 


� Respondent’s Form G-639, FOIA Request sought the following records: “All docs re alien's H2 extensions & applications, I-140 and adjustment of status application, & motions to reopen & decisions by USCIS since he has been in the US since 9/3/2002.”


� As of September 23, 2009, the USCIS website currently corroborates that this second Form I-129, for extension of Status of the H-2B visa, assigned LIN 03-084-53578, was successfully appealed to the AAO and is currently still pending. (See Ex. 20.) 


� USCIS used the incorrect zip code here and in all other correspondences to this Paris, Tennessee address. DLD’s actual zip code as per the letterhead was 38242. However, USCIS sent notification by way of decision to reopen and allow the opportunity to resubmit evidence to 33242. 


� Mr. XX had erroneously instructed Petitioner Lisa YY of [Employer] to submit the letter she sent to USCIS seeking to reopen the Forms I-140 and I-485 on September 23, 2005.  (See Ex. 32.)  Mr. XX did not properly represent Ms. YY by preparing a Form 290B, G-28, and include proper fee amount. (See Ex. 32.)  The poor quality of Mr. XX’s representation is glaring here as well where he stated in his letter, dated May 20, 2006, to USCIS that he did not know he needed to submit a Form G-28, Form I-290B , appropriate fee, and evidence in order to reopen a case.  (See Ex. 9.) This is questionable where more than two years earlier, on January 2, 2004, he had filed a Form 290B Motion to Reopen for another alien worker, Helena D. Firmeza. (See Ex. 15.)   Mr. XX used another address then:  “[Employer] Crossroads Inn, c/o [Labor Agent] T XX President, 1300 E Jimmie Kerr Blvd, Casa Grande AZ 85222.”  (Ex. 15.)  


 


� This was issued straight to Respondent’s given address despite the fact that [Labor Agent] XX had issued two Forms G-28, on May 20, 2006 and on August 14, 2006, as a non-attorney representative of [Employer] and Richard XX and that he represented Respondent regarding “Permanent Alien Employment Certification & Immigrant Petition for Alien Worker.” (Ex. 6; Ex. 7.)  


� Immigration and Naturalization Act will be referred to as “INA” or “Act.”  See 8 C.F.R. § 1.1(b).


� “As used in this section, the term ‘unauthorized alien’ means, with respect to the employment of an alien at a particular time, that the alien is not at that time . . . (B) authorized to be so employed by this Act or by the Attorney General.” INA § 274A(h)(3). 


� “The term ‘day’ when computing the period of time for taking any action provided in this chapter including the taking of an appeal, shall include Saturdays, Sundays, and legal holidays, except that when the last day of the period so computed falls on a Saturday, Sunday or a legal holiday, the period shall run until the end of the next day which is not a Saturday, Sunday, nor a legal holiday.”  8 C.F.R. § 1.1(h).


� AILA Doc. No. 09030964.


� “Board” shall refer to Board of Immigration Appeals. See 8 C.F.R. § 1.1(e).
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